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Eccleſiaſtical Juriſdiction 


TESTAMENTS 


EO CHAP. 1, 
He” Yurrinjecal TJuriſdiftion not given to the ( burch by the Civil 
Law. 


ata H E Juriſdiftion of Teſtaments being either [nrrin- 
JW fecal or Extrinſecal, (that is ) either touching Pro- 


"1 1-6 , Te: regs ol Legaczes;: Eſt for the trim. 
LG LDL& /ccal, it is clear that it came not to the Biſhop by («) &. Teft. 


>4 F-Af Tmitation ; or otherwiſe, from the Imperial Civil *4modu aperia. 
5; Sis Law: for by the elder part of that Low, condi FL oo 
the Probate or Aperture of Wills was before the G) - 
Pretor. And afterward the obſignation,inſinuation and Probate of them {3 
in Rome, was before the Magiſter Cezſus, or (b) apud officium Cenſuale, & 23. & Caput Thee- 
a5 it were before the Barons of our Exchequer ; and that continued (&{ 349% 4; | 4 
into later time. Andthe ſame Officer by the name of (-) winds, or presverus. 
generalic in Conſtantinople, had the ſame authority : Bur alloatrerwards (£) Author. 44 
as well the Qzeſtor's Seal, as that of the generalis became to be uſed gefs Glol. Graco- 


at the obſignation, and his authority alſo in the Probate or Ap _ in 


(4 ) Novel 4g. for And the Emperour Leo ( 4) about the year 890. transferred all that 
CT herein be to the Generalis into the Queſtor's place AF > ſo, that 
{is 1. Paul-Regeſt.ſen- ſome other Civil Magiſtrates had the like authority : ' and what was 
ent. 1. 4. mm. ® done before theſe in Rome and Conſtantinople, was in ocher Cizies be- 
nc xz: fore their Chief Governouns, as or Prefides : was 
37. & 3 - 
"ZR the Fg poration te BNET io kpatprrns Bike 
e pile. rents, but expraſly forbidden reſcript ( e Emperour 
elcr.1. 41. repetita. Joſt : vr i any thing that Sie ar oaagee ALeg If che 
HolticaCin pro- Greet Empire, or in tþ ay > j penneng ich have 
Gr. um. &neſ reputed as parts alſo of the Imperial Law. 


Juriſdiction of Teſtaments. 


C H A P- II. 
Nor by the ( anon Law. 


NIFSe in any General Council, or other part of the received 

Canon Law, doth any Teſtimon occurr, has gives the Church 

this Intrinſ-cal Juriſaition. But in the fourth Council of (a) Car-( BYE 18. 
thage holden in the year 398. it was ordained , Ur 7 tuitionen ( * ) Diſt.de ſecular; 
teſt amentorum non I Z tat. And this being then eſtabli b two hun: c: (i 1d © ex: 
dred and fourteen Biſhops, was afterwards made a part of (6) the Gem exe 

Decrees, or Canon Law, collefted by Urgatian, and publiſhed and au. (4) Tir. _—_ Inftrum. 
thorized by Pope Engenius the Third abour 1150. and the Gloſs upon edit. $. oftenſ. 24- 
char Canon interprets #aitio for Aperture or Probate. So alſo Pope 19:DD. oy” tne 
(c) Innocent the Fourth underſtands it : pub/icario(faith he) fiert non des extra tir. de teſt. 
apud Epiſcopum ; and he vouches that Law,(a)Conſultaducalia tit. de Te- _ 
ftament.to pore it. Speculator Hoſtienſirand others of the ſame time, <, "nm 5 nn, 
and generally the reſt that follow chem, makethe C:vil Law only the (* ) »8.y- Tele. 
ſquare of the Juriſdi®tion of the Probates ; and ſd it is truly affirmed bs) ved ichus 
in our Books , that the Probete belongs not ro the Church( e) al, om ex nul rii furs 
the Spiritual Law;neither is any fuch thing given 7 any later ( /)B 

or Decretal from the Biſhop of Rome. 
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| CHAP. I. 
The Extrinſecal Juriſdiftion by the Civil Law, jn whom. 
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F% the hs uridiftion that gave Recoveries of Legaties, 
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2 
CHAR: IV. 


In IE by the Canon Law. 


Ut by the Canon Law , the general care of execution of Telta- 

ments is committed to the Biſhop yet 1 find not any Canon to that 

purpoſe received into the Body of that Law, now in authority, before 

the time of the Decretals; which have our of lome Council of Mernrz 

(+) Extr. de teſt, theſe words,viz. (a)S7 heredes juſſa Teftatorts now impleverint,ub Epiſcopo 
C6. loct illius ommis Res que es relifta eſt Canonice interdicatur, cum fruttibus 
C& ceteris emolument1s,ut vota defunttt impleantur. Our of what Coun- 

(6) Liv.15. c-34 Cil of Metz this is taken, Ihave not yet learned ; (4 ) bur in the 
ſame ſyllables it occurrs in Zurchard , that lived about lix hundred 

years ſince, with the Marginal Note of ex Concilio Mozuntizo, What 

other Texts are, touching the power of the Canons over performance 

of Teſtaments, have reference to that courſe ordained by the Civil 

Law, where any thing was given iz pros »ſus, not to a general [u- 

riſdiftion ; for fo is the Canon Nos guidem extr. tit. de teſtam, Nei. 

ther is that Canon Ultima Voluntas 1n C. 13.4. 2. taken Qut of 

| S. Gregory, otherwiſe to be underſigod, it you [pecapret it as you 

(*) Vide#s Greg- ought by thoſe (c) places of Gregory whence it 15 taken : but the 
liv.s. Epiſt.2s. Canonilts generally upon that Canon $; heredes, take it, that executio 
teſtamentorum ad Epiſcopos ſpefFat. And 1o thoſe old ones Pope Inno- 

{ 4) Vid. Gonzal. cext the Fourth, Bernard, and others of the reft deliver ; and the (4) 
Zuarez Prax. Ecclel. [atter follow them , yet they commonly reſtrain it ( and that in 
x - _— + praQtice in other States) to Legacies given ix pios «ſus. And in the 
prop Epiſcop. verb. Council of Trent, where twice the Biſhops _ over Teſtaments 
p, ad quzſi.g. '... 1s provided for, (e) nothing is ſpoken of bur Commurations of Lega- 

form. cap. 6. & ef, CIES, and of fuch as are gaven z# pios wſus: yet from Ancient time 
ulr. de reformar. c.4. both the Intrinſecal and. Extrinſeca/ Juriſdiction of Teſtaments made 
of perſonal Chattels in E nm been and 1s in the Church, ex- 

cept in places where ſpecial Cuſtom excludes it : the original whereof 

being not ſufficiently found in either of theſe Laws ( the Civil and 

Cond. divers parts of which accotding to the various admiſſion of 

ſeveral Eſtates have been much diſperſed through Chriftendome,, and 

ſome 'remain now exerciſed by imitation among vs ; It reſts, that 

diſquiſition be made for it in the Monuments of the Kingdom, that 
according as they together with the Canons afford light, ſome con- 
jeQture may be had touching the Antiquity and ground of it. 


Jurcſdiction of Teftaments. 


CHAP. V. 


Of the Intrinſecal Juriſdiftion in the Saxons time. 


He Elcelt Teſtament that I have ſeen made in England, isthat of 
King Edzr's time, made by (a) one Birthric a Gentleman Or («) Lamb. Perans. 
Thane ( it ſeems) of great worth, and his Wife E/ſwith ; wherein ©* p- 548. 
they deviſe both Lands and Goods ; and in the end of the Will {ayes 
her husband. Arv 1c 126 pop gober fupan mince Jeopan Plapops. Þ Fe 
pe þap1ze Þ "15 man nncenre cpibe apende ;, And Þ pray for Gods love my 
leefe Lora, that he ave not ſuffer that any man our 1 eftanuent do break. 


It may perhaps thence be colleQted, that the ProteQtion or Execu- 
tion of this Teitament was within the Juriſdiction of the ,Lords 
Court, as allo the Probate; and that eſpecially, becauſe divers Lords 
{b) of Mannors have to this "oy the Probate of Teftaments by 'Cu- /+) Henfloes Cafe 
ſtom continued, againſt that which 1s otherwiſe regularly ſetled in 5 **p-+. 
the Church. But the ſame Teftament being for Lands as well as 
for Goods, it may be that this Claufe had reference to the Lord in 
regard of the Land only, (to the Alienation of which , his Aﬀent 
might be requiſite ) or todenote him for the Teſtators beſt friend, as 
one choſen Overſeer of his Will ; and indeed he deſires all other 
good people to ſee his Will be not broken; which makes me only 
offer it, as what another mans fancy may work on : but 1 conceive 
not out of it enough ro prove either way anything touching the Ju- 
rildiion of Teſtaments. | | 


Nor in the Saxon times appears any thing that can ſufficiently 
direct us to know, how 1t was exerciſed here, unle(s our of that ex- 
ample of Siwerth of Durham's Teſtament , in the (c) Book of EJs, (*) 19 Bibli hee. 
you may colle&, that the Probate was ſupply'd in the life-rime of On 
the Teſtator by Inrolment, or leaving an Indented Copy of it with 
the Alderman or Sheriff of the County , in whoſe Connty-Court the 
moſt of proceedings ot Temporal juftice, and of the Spiritual alſo 
( for the Biſhop fate with him, as in his Conliftory ) were in the 
Szxon times © for ſo much perhaps may be conjettured out of it, as we 
faithfully here relate it. Siwerrh in King Edgar's time, yin lick at 
Lindaxe itt 'the Iſle of Elie , makes his Teſtatnent' , "and ſends ' for 
Brithnorth Abbot of Elie, and divers of the Monks, and others of the 
Gentry ; and the Abbot writes the Teſtament-# rribus Chirogr aphis, 
coram ( (0 are the words of the Book ) canttis feeit” recitari, leitamg; 
feeit incidi, rnamque partem Chirographi retinut Siferthus, Alterans a- 
tem dedit Abbati , tertiam vero mifit ſatin Fc prefatom Brithelman 
(that was one of the Gentlemen Ns yok je eng 
Ailwino Aldermano, qui twne temports inFlie, & petiit ab illo ut 
fuum Teftamentam Wore concederet , do Abb.ss Mud feripſenar, & 10 lib. coreefl fer. 
ordinaver at apud Lindane coram pr um Toſtimonio 1r0rum. 5#9 


Cum itaque Ailwinns Alderman hoc midiſſet, & Chirbgraphnm widiſſer, 
rt miſit iliz ad eam Winotham de — ours Brithelmo, ſcrſcit atuſque ;” 


Of the O2iginal of Eccleſiaſtical 
ab eo quid aut quomodo wellet de Teftamento fuo : qui mox pr «0/,), 
rennnuavit tr, fic ſuum'T«t [tame ntum abſque omni contradict ione tl mus 
tatione ſe velle flare, ſicut prefatus Abbas illud in Chaographs po/uerat, 
quod ut Ailwinus Alderman andivit, tatum conceſ/it , ut ſtart {int ipte 


l . . . . . j # 
Siverthas Teſtatus erat, ut in deed, in it Lands lying in Durham woic 
deviſed to the Abbey ; and lo, it was not only of perſonal Chatrels, 


1 he Szxon Laws are very ſilent of any thing touching Teftaments ; 
and we muſt remember, while we think of that example of $:1erth 
of Durham, that the Eccleſiaſtical and Temporal Courts of Common 
Juſtice, held as one by the Sherift and Bithop, were not ſevered as 
now, into the Conliſtory, and County Court, until the Congr207 did 


4 )V. Spicilegia in ; we" 
>=.» es” by a Law yet remaining and elſewhere publiſhed (a). 


In what intercedes from this time, until about HH. 2. I find not any 
Teſtimony that gives light to this purpole ; as the Sax» Laws, fo 
thoſe of the Conguerour , and of H. 1. and H. 2. mention nothing 
that taſts of either kind of Juriſdiction of Teltaments; only of a 
Charter of H. 1. extant in Matth. Paris, and in the Red Book of the 
Exchequer this OCCUTTS, WW quis Baronum vel hominum meor 1m infir- 
mabitur, ſicnt ipſe dabit vel dare juſſerit pecuniam ſum, ita ditam eſſe 
concedo. This may perhaps ſeem to denote, that the Kings Court de- 
termined of Legacies, eſpecially of the Kings Tenants. 


\, But indeed it proves not ſo much. But the eldeſt paſſage that 


proves clear enough here, 1s that which makes the I:rinſccal [uril: 

diction to have been m the Church, and the Extriunſccal in the 

Kings Court ; I mean thar which 15 found m the Treatile attribured 

(1) Lib. 7. cap. 6. tO Randall of (e) GlanvillChiet Juſtice under H. 2. where he ayes, 
& 7. that if" a Legacy be detained, the Exeemtors or other friends of the Te- 
ſtator, were ts get the Kings Writ to the Sheriff, commanding guod juſle 

& ſine dilatione facias ſtare rationabilem diviſum , (that is, the Be- 

queſt or Legacy ) MN. ſicut rationabiliter monſirari poterit quod eam 
fecerit, & quod ipſam ſtare debeat, &rc. - And it is plain by the words 

there preceding and '{ublequent, that it hath reference to moveable 

or perſonal poſſeſſions , not to Lands, &c. So that it leems clear 

by that in #. 2. his time, the Jurildiction of perſonal Legacies was 

in Secular Courts, But if the Iſſue in Secular Courts upon that Writ 

came to be, whether the Teſtament were true or no, or well made, 

or whether the . thing demanded were j» fa#o bequeathed, 7 

( ſayes he ) placitums eitud in Coaria Chriftianitatis audiri debet , of toy. 
minart , quiz placitum de Teflamentis coram- Juaice Ecchſiiftico fieri 
debet, &+ per illorum qui T eſt amemto inter fueriut teftirmonia {ccundum ju- 

ris ordinem terminari : that is, as it mult be underſtood, that upon 

iſſue of bequeathed or not bequeathed, of Teſtament made, or no 
Teſtament , the Trya/ mult have,been otherwile than by the practice 

(f) 25E4. 3+33- 4. of the latter (f) Law, wherein the Teſtament. is traverſable, and 
44E4. 3-16.4. yhe Traverſe tryable in the Kings Court by Certificate to the Tempo- 
_ , $4 ral Court from the Eccleſiaſtical, as at this day,.of I»/tirution, Baſtardy, 
and Profeſſion in Religion, and the like : and thence may itbe well 
concluded, that at this time by the practiſed Law, the Probate or the 

Intrinlecal Jurildiction was in the Churchy ; for as the In{t:rurion,s 


B iftardy 


4 


Yuriſdiction of Teſtaments. F 


B:/tirdy and Profeſſion are to be certified, becauſe within the Biſh 

ſurif.4:tion, Some recorded Teſtimonies remain of the firſt and 
third, and the nature of the Marriage or Cohabication (that dire&s 
in the ſecond) is to be judged of only in the Spiritual Courts ; fo 
the /2/14:ty of the Teſtament, or the truth of this or that particular 
Legacy was to be certified from the Spiritual Court, becauſe the 
Probate had there proceeded, and the Copy there remaining was moſt 


authentick ; otherwiſe to what purpoſe ſhould they have ſent ro rhe 
Spiritual Court in ſuch a caſe ? 


But on the other ſide, as in the caſe of Inſtitution, Profeſſion and 
Biſtsrdy, the conſequence of them , which are objects of their Ex- 
trinſecal Juriſdiction, as Deſcent, Excluſion from Inheritance, gaining 
it by a deſcent caſt, or legal making a Church full, or the like are 
determinable only at the Common Law; fo the. conſequence of 
a Teſtament, that is, the Recoveries of Legacies, and.ſuch like, -as it 
{:ems by that Writ, were in the Temporal , not in the Spiritual 
Court. I know the authority of that Treatiſe is , and ſome 
of the belt and ancicnteſt Copies having the name of E. de N. which 
I have heard from diligent ſearchers in,this kind of Learning, affirmed 
to have been ſometimes Ele Narborough,and not R.ze Glazuillz,ut hath 


. 
a 
& 


been rhought to be anothers Work,and alſo of later time. But,as on the 
one ſide, I dare not be confident, that it is G/azwz/s, fo I make little 
queſtion, that it is as ancient as his time, if not his Work. The Teſts 
of the Precedents of Writs under his name, the eſpecially 
the name of Fuſtiti4 alwayes for that which we now trom ancient 
time call Juſtitiarius ; and Juſtitia was ſo uſed in ( 2) Writers under (4) tra Jo. Salizbur- 


H. 2. and the Law delivered in it taſteth not of any later Age. And —_— Nugis Cu- 
howlſoever it comes to paſs, the Regram Majeſtstem of Scotland pub- OS 
liſhed by Command of David the Firſt under the time of our Hep.1. 

hath for the moſt part the ſame ſyllables with this ſuppoſed Glan- (4) regiam Majeſtar; 
vill , and exprelly (+) the very paſlages and the Writ that we have lib. +. ap. 38. 
now here noted for Teſtaments. 


That Extrinſecal Juriſdiftion of thoſe times in the Secular Courts, 
was perhaps denoted by thoſe words in the Teſtament of Theobald : 
Arch-Biſhop of Canrerb»ry under King Stephen, (:) Supremis (faith £ #) Jo. Sartburg, 
he ) deficientium voluntatibus ſuum accommodant juras fayorem , where TT 
he deviſes only perſonal things and uſes. Irhink, ur 1s rather to be 
taken for the Common Law, than the Spiritual ; whuch 1s, in the 
oſt uſual phraſe of that time, deſigned by Canones. 


In this time of Hez. 2. divers fierce Controverſies fell between the 
Law and Spiritual JuriſdiQtion,and the particulars of them are largely 
related at the end of Quadrilogw,, in Gervaſe of Dover, in Roger of 
Wendover, in John of Salisbury, and Matthew Paris , but in him moſt 
abruptly ; yer not the leaſt mention is in them touching any matter 
of this for icon; and in the main Caſes of our —_— Courts 
depending under H. 2. and ſent by appeal to Rome, w h yet remain 
in the Epiſtles of John of Salisbury, there is not one that rouches up. 
on either of theſe JuriſdiQions of Teſtaments in the Church ; bur in- 
deed there is one that may ſeem -5 Wham to prove for that wn 

2 w 


Of the Oziginal of Eccleſiaſtical 


Bun. 42. 


(4) Epiſt, 89. 


we note our of Glaxvi/l, concerning the Intrinſecal Juriſdiction it 
that time in the Temporal Court: for inan Appeal fent ro Po; 
Al:xander the Third, the Caſe, as John (4) of Salisbary relates it, 
was, that one Richard de Aneſtia in foro fſecularium Judicum petitioners 
hereditatis ad bona avunculi obtinenda inſlituit, againſt Mabile ar Franck- 
villa, being Daughter to William of Sxckvill, to whom the Plaintiff 
was Nephew by his Siſter : and the point of the iſſue berween the 
Daughter here and the Nephew , being upon the Baſtardy of rhe 
Daughter, the Spiritual Court had the Tryal of it. If ( 49nz)) here 
be underſtood for Chattells, as in our Law it is, and lo reitrained, 
then was this peritio hereditatis, as a Suit for Sackvi/”s Goods, 
grounded alſo, as it ſeems, upon a Teſtament of his : for in the rela- 
tion of the Caſe alſo, Richards inſiſtebat, ſayes the Author, inf/itu- 
tioni Auunculi, petitionem heteditatis inſftituens.; and on the other (ide, 
Mabile maxim? Patris noviſſime voluntati innitebatur : which ſhews, 
that here was a Teſtament in the Caſe, and a Suit for what was 
challenged by it in the Temporal Court : But hereditas and bor, it 
is likely, included here cont the Civil Law) all poſſeſſions of the 
Anceſtor, both real of Inheritance, and perfonal, thar is, the «»s- 
verſum jus d-funtt;, and notonly our inheritance; although ic doth 


(2) Barth ad cit. de alſo _— ſome (/) Civilians denote no more , if at lea't they 


umma Tr. L 1. 


underſtand aright what they ſay , while they write, that cor ſs:tudo 
f in Anglia =_ primogenitus fuccedit in ommbius bonis: and in this 

'aſe, if the Iſſue had been upon the Truth of the Teſtament, as it 
__ upon the Baſtardy, it had been referred alſo to the Spiritual 
Judges. 


Jurtſdiction of Leſtaments, ow, 


SEaAT VI 


Whence Linwood thinks the Juriſdiftion Jutrinſecal came to the 
Charch. | 


B'*. what is before delivered, it appears, that the Intrinſccal Fu- 
riſarction or Probate was 1n the Church ; and that by exprels te- 
{timony, as anciently as the time of #. 2. and by all probability it 
was in f{etled uſe before that time, being ſpoken of in that Treatiſe 
called G/znvilPs, as a known courle of proceeding : although indeed 
yet I could never ſce an expreſs Probate in any particular caſe, elder 
than about #. 3. Butthe beginning or courle of this Intrinſecal Ju- 


riſdiction in the Church, is not for __ [ have yet learned, extant : 

however Fairefaxe tells us, that it was by an Atof Parliament, which 2 R.z. tic. Tefiam. 4. 
perhaps he took from that of Linwood ; Hee libertas ( Eccleſie ) quoad 
approbationem hujuſmodi ( faith Linwood) fundatur ſuper conſenſu Regio, Th. d Teſi c ſtar, 
CF ſuorum Procerum (in talibus) ab antiquo, conceſſe. Where he means verb. Ecciel:2 libert. 
by i» tali:bxs, their power of committing of Adminiſtration of Inte- 

ſtates goods, as it 1s plain by his quotation of that Conſtitution of 

Arch-Biſhop Stafford trt.de immunitate Eccleſ. accidit. novitate perverſas 

guidam etiam : That power was given, as I gueſs, by Parliament in 

King Johx's time : butthereof more in due place: And Linwood-ad- 

deth, Item fundatur ſuper conſuctudine in ea parte de ſcientis Regum 

Anglie, diutius conſervats : Which is indeed, that it is founded upon 

the Common Law or Cuſtomary Law of the Kingdom ; or that it 

hath like antiquity or original as other parts of the Common Law, 

that is, immemorial Cuſtom, For though it be exerciſed according 

to the Civil and Canon Law 1n the Spiritual Courts , with ſome re- 

ference had ro the Cuſtoms of Exz/ard ; yet it is clear, that the 

power which the Spiritual Courts have to exerciſe it, 1s meerly by 

the Common Law ; although we find not when it came hilt to 

them, nomore than we find divers of our ſetled Courſes and Maxims 

mTthe Common Law ; touching which yet we can without much 

difficulty prove, that at ſuch or ſuch times they were not in pra- 

Qice ; as perhaps in the more ancient Ages, this was not in thele 

Courts. But that it was Ry belonging to the Crown, that 

is, to the Temporal Courts, which are all, and ever were derived from 

the Dignity Royal, is affirmed allo, as in that cited in Henſloe's Cale, 

ut of Jocelin's Hiſtory of the Arch biſhop of Canrerbary, in a Writ 

( ) 2 H. 5. that prohibiterh the Arcbi op of Tort -rocattrinrEx=(-) Cod. MS. Hoſp. 
ecutors of the Tenants of S. Leonard's Hoſpital to prove their Wills 54. Concalans. 
before him ; becauſe as the words are, placita de cognitionibus ſert- 

prorum in Reano noſtro Angl. ad Nos, Cor onam & dignitatem noſtram ſpe> 

cialiter pertinent: and alſo they had time out of mind uſed to prove 

them before the Maſters and Brothers of the Hoſpital. Here we lee 

the Teftaments reckoned as other Evidences, the Tryal and Conuſarce Henſloes Caſe upud 


whereof belangs only to the Temporal Courts : and at hy = _—_ 


-—— —_—_— ww  - _— 


Of the O2iginal of Eccleſiaſtical 
: by ſpecial Cuſtom many Lords of Mannors have like Prob:te in their 
Courts Baron. 


That in France Pro- By the way, for that which Farrefaxe , and others following him, 
— SS eclls us, that in all other Countries the Probate belongs to Lay- 
Judges, he is deceived, and deceives his Readers. Indeed, in the 
moſt places of other States it belongs to the Lay- Judges : but in 
(-) Choppin. de France (c) generally the Spiritual Judges, both before Farrefaxe his 
-—nnanyr -»:z time and ſince, had this Juriſdiftion of Probate, and fo have had with- 
& videtis teſtam. Le- Out controverſie ever fince the diſputations about it and other parrs 
_ Hens inte. Of Juriſdiftion had with ſome Clergy-men, by Coniers Attorney Ge- 
_ neral to Philip Valois, and Peter Drewx in behalf of the Duke of Britain, 
ar ſuch time as the Clergy had there ſo extended their Juriſdiftion, 
Que les Fauxbourgs eſftoint trois fois plus grands que la wile, as Paſquire 

ſpeaks of them. 


Juriſdiction of Teſtaments, We. 


CHAP. VIL. 
Teſtimonies of King John and Henry the Third's time , that may 


ſerve to prove the Extrinſecal Juriſdittion then in the Temporal 
( ourts. 


EY tho Extrinſecal JuriſdiQtion, as it ſeerns by G/anwil/ and other 

Teſtimonies , that it was in the Kings Courts under H.-2. and 

ſo by all probability before : fo out of other Records of following 

time, ſomewhat may perhaps be colleed to prove, that it continued 

long in them, as out of the Patent of King John tor Oliver of Roch- 

ford's Teſtament, Sciatis ( fayes ( a) the King) Nos conceffiſſe Teſts. ( ©) Parents 3. Reg. 

mentum Oltyeri de Rupe fortt ſicut rationabiliter conditum eſt, &. apud pO nenIe” 

S. Florentiam veterem O& Rupens fortem ſcriptum & ordinatum. Quare 

volumns & firmiter pr ecipimus quod nullus Executorum Teſtamenti ipſins 

impediat quin illud ſicut rationabiliter conditum eſt factant, Then out 

of that of Peter de Roches Biſhop of Wincheſter, and Chief Juſtice 

of England, touching the Will of Adam of Gardun, Rex (bY) Dom. Þ, (5) Rot. Clail. 

Winton. Epiſc. Tuſtic. Angl. &c. Mandamus Vobis quod teneri facias Te- —_ 

ſtamentum Ade de Gurdun quod fecit de Rebus ſuis mobilibus & omnibus 

aliis in Angl. ſecundum diſpoſitionem teſtamenti excepta terra quam de 

domino noſtro habuit ſeptimo dogs i. Teſte meipſo : this exprelly gives 

ſome legal execution of a Teſtament made of perſonal things unto | 

the Chief” Juſtice of England. Andin (c) 5 H. 3. Robert of Lexin-(*) Claul 5H. 3. 

ton having the poſſeſſion of all the goods of philip de Ulerore the Te. FT © 7: 8157 

ſtator, a Writ goes out to him to pay William Earl of Salicbury a 

debt of Ninety Marks out of them, and that the reſt ſhould be deli- 

vered to the Executors ad faciendum Teſftamentum ; and another Writ 

was ſent , that he per viſum & Teſtimonium Execut. ell all 

Uletott's goods, & denarios quos inde fieri feceritis, ſalvo faciatis repont 

ſub ſigillo veſtro & ſigillo nr gag donec alind mandating no- 

trum inde habueritis, And in 7 Hen. 3. a Writ 1s diretted to the 

Sheriff of Lincoln, (#) Fecieing that whereas it appeared, that R+- / 4) chu, 56. 2, 
nor 


thard Fitz-dune d te, ldeo tibi precipimus quod Omg pure.1. —— 
em 14 1pſlum e«? 


Catalla ipſius Richards in Manum noſtram capts in ballivs tus ſine di- _ Fame 4 
latione babere facias Priori de Noketoy , and other Executors of his conmenrario g. v. c: 
g—_— ad faciendum inde rationabile teſtamentum : and other like £4 ©99%, t. 32. 5. 


rits OCccurr in the Rolls of King John and H. z. 


ſumpun eſt, 


Of the O1iginal of Eccieſiaſtical 


CHAP YVHI 


Smuts of Legacies perſonal in the Spiritual ( ourt from the begins 


of Heary the Third, of the b:oimning of that Courſe. 


; }Ut however it may ſeem by thoſe Teſtimonies, that the Tem 
3 ral Courts had ſome Extrinſecal Juriſdiftion of Teſtaments in 
the time of King John and Hen. 3. it 1s clear, that inthe beginning 
of 71. 3. Suits for Lepacies perſonal were in the Spiritual Courts, an 
that-it ſcems trom Cuſtome ſerled in practice of the former times 
that were then newly patt. And perhaps it might be in che more 
ancient times for: mrxtr, and as well exerciſed in the one, as in the 
other Cgurt ; as we have ellewhere thewed of the more ancient ju- 
rilti:tion of Tithes ; or it may be, that thoſe H/y:7s in the former 
Chapter, an the like, were bur in caſe-of Tenants being Teftators, 
upon whoſe deaths all their goods were to be ſeifed by the Sheriff, 
or other ſuch Officer, and thedebt (if any were) p1idto the King, 
Et refidnum relizquebatur Executoribus teſtament: defuntt! , as the 
{ 2) Cap. 15. magn. Words are, both of the Charters of King Joh» and H. 3. ( 4) and per- 
_—_—_— crizn do- haps by that Chapter of the Charter thoſe H/rirs may be interpreted, 
——_ mg" KF and factatis reneri Feſt armentum may be but only an moving of the Kinps 
( pu p , 
Matth. Paris. hands from th: goods, that ſo the Execntor might pertorm the Te. 
ſtament ; for that. the Spiritual Court did from the beginning of 
| H. 3. exerciſe a Juri{diRion for recovery of Legacies, is infallibly 
(5) 2H. 3. tir. pro- proved by (b) Cales of 2,4,6, & $ Hop. 3. and the Attachments 
hib. 13 upon Prohibitions extant in Records of that time, are, qrare ſecures eff 
= : Mem. 20: placitur in Curia'( c) Chriſftianitatis de Catallrs que mon fant de Te- 
24. 3.i-id 15! ſ{amentovel matrimonio: and many ſuch more are both in the Ro#s 
(Mich. 168 17 and in Matth, Paris, Itappears allo im 2H. 3. in the Caſcof Syroz 
12 8. 2. coram w. F/tz-Simon, that even that Suit for deviſeable Land being deviſed, 
de Ralcigh, &c. Ror. was thought to be good in the Spiritual Court ex Car/2 7+/trmemtaya, 
= arce Lent if Larcurm feodum ver ſun efſet 1n Catallny, until rhe deviſee h1d 
recovered it : and after rhe recovery, /t#ram jncipiebaet efſe Laicewn: 
(41 ) Lib.s. TraRt.de feodnm- as (d) Bratton layes, where his Printett Copy is ex- 
exceprionidu, cap. ceedingly corrupted, But it was clear Tlaw' inthe time of this By -- 
in Pb: 4050” ton, whowasa Judge/in the Common Plea; in the latter part of H. 3. 
(+) Wemfo. 4075. that loc:m eeapeyery vo Canſr 1ſt ementaria (i Catalla Hentn 
tr CF inde agatur in foro Eccleſiaſtico :'and he reckons thit of Teftamerts 
inter ſpiritualia, & ſpiritualibus annexa, which agrees exaCtly in the 


( Var ov Orig. known and prattiſed Conſultations in the (f) Regiſter, placira de 
0. 435. C, 


eh ſie ſpretaliter dignoſcimus pertinere, &c. And although in caſe of 
Legacy, as incaſe of Tithes, the JuriſdiQtion that gave the recovery 
ot them, was ſometimes in the one, ſometimes 1a the other Courr, 
before it was reſtrained to the Spiritual only, yet it ſeems by thoſe 
Cales of Heary the Third's time, which are Teſtimonies beyond exce- 
ptions, that the Spiritual Juriſdiction over Legacies, was long before 
m practice; otherwiſe I gueſs that exception de ' + cum , & de 
Murimonio, had not been fo familiar in the Prohibitions of that 
Ape. 


Catallis & debits, que ſunt de Teſtament & Matrimonio, ad forum Ec- * 


- : , - 
4 Juriſdiction of Leſtaments. 13 
Age. And notwithitanding thoſe Caſes out of the Records of 
1g 7o-z's and Fears the Third his time, the Temporal Court 
197 only prohibited nor the Sp.ricual Courr, eſpecially in &/ ry 
t:- 1 bird's time, but alſo had not any Conuſance ot Suits for perſonal 
1 e74cies; for neither have I ever met with any Suit in that kind in 
tie Pica Ro!ls of H, 3. or King 'ſobz, or Richard 1. ( but very few are 
extant Of the time of the two laſt) neither doth BraFon admir any 
luchti:ng. And the Aurhor of £{:t2 in the time of E, 1. tells us ex- 
prelly, (2) de CauſaT, ſt amentarta ſicut mec de cauſa Mairimonialt Curia(g&) View \Vih. 2 
Regs ſe noa intromitter. But the beginning of that pratice of the ©: 57-*& Execy 
Ex!:r!/afccal Juriſdiction in the Spiritual Court, is even as difficult to 
tind, as that orher of Probates. Linwood tells us, thac (h) libertas(b) ad tir. de te- 
guoad ſecundum ſerlicet, puniendum impedientes quo minus teſtamenta co 1a c. Starur. very, 
ultime wvolantates Ln pair — 4 9 ation —_ —_—_—_ 
14 ea parte conteſts, & 4 conſuctudine ſimiliter de ſcientis Regum Ang. 
dintins obſervata: and further, potuit ( faith he ) habere ortum out of 
thole (;) Laws 1a the Code that madethe biſhop a ProteQtor of Le. (i) De E£piſc. & 
g1CiCs /z p105 uf, It might be allo inregardot the purpoſe of thole je © hull 58: & 
Laws in themſelves ; and, it were no great wonder, that the Eccleſi. oy 
aftical Courr might have gained JurildiCtion over all perſonal Lega- 
cics under colour of ſuchas were given i pivs ſus : But perhaps it 
will not be admitted for probability enough, that any part of the 
Code being of the Imperial or Civil Law, was ever fo received here 
in Exelana, as that it could induce any alteration touching the Ju- 
ri{diction of the Crown, that is, touching this Exzrixſecal Juriſdiftion 
which (as is ſhewed)) did belong torhe Temporal Courts: but who- 
loever will not admit of any ſuch conjecture, mult yet 1emember, 
that preſently from King Srephex's time, when the Civil Law was new 
born into the light, it having lain forgotten by the ſpace of Six Hyn- 
dred years before in the Weſtern Empire, the Code and other parts of 
that Law were familiarly read by our Exel/ſb Lawyers ; and I think 
as well by our Common as Canon Lawyers: toomit that Caſe of 
Mabile of Franchiville , wherein, it ſeems, a ſpecial regard was had | 
ro the Civil (4) Law, that permits not a meer Baſtard and Succeſ- (&) <o4: 2-0 
ſion ex 1e/t«mento againſt a lawful Heir of Blood ; for otherwiſe how autor. 89, «c. 
could Richard the Uncle's Inſtitution, as it ſeems by a former Will 
have made colour of right for him, againſt the latrer Will which 
Mabile pretended, unleſs he relyed upon her being a Baſtard, Bur I 
ſhould think ir probable enough, that the Original of this Juriſdi- 
Aion for Legacies, was out of the Canon Lav. And that eſpecially 
from that Canon S! heredes, &c. before cited ; for although the Decre- 
zals, wherein it ſtands now authorized for a general Law, were firſt 
publiſhed bur in 24 H. 3. by Gregory the Ninth, and that we fee by 
infallible teſtimony already brought, that Legacies before that time, 
were recoverable in the Spiritual Court, yet by likelihood that very 
Canon was inſerted inall or ſome of thoſe cight mare ancient Com- 
pilationsof the Canons authorized by ſome former Popes; (which is the 
more probable, becaule we find itallo in Burchard) and lo it might be, 
long before ſufficient ground of this Exrraſecal Juriſdiction in the 
Ordinary ; but I ſough here for Authority more than I durſt be bold 
in cnjatinenk which leave toevery mans judgement. 


C PART 


<<+- a7 
_ — — — — 
&A 
EA 
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Diſpoſition 'or Adminiſtration 
OF 


Inteſtates Goods, 


L 


REL 


In whom it was in the time of the Saxons. 


B84 N the Sexoxs time it was in the Lord of him that 
# dyed ( underſtand the Chiet Lord ) in caſe the 
Inteſtate were a Tenant, -and dyed at home in 
ce : But incaſe he were no Tenant, ordyed in 
his Lords Army, then it was (itſeems) as other 
Inheritance under the Juriſdiction of that Tempo- 
"Sv ral Court within whoſe Territory the goods were : 
This may be arg - _ Laws of = _ hor re —— 
upon the death of an Inteltate, w they call cyiale ape, t 
Lord (4) is only to have the Heriarrs due to him, which are al- _—— | 
ſo appointed by (b) the Laws of the ſame time, That by his (5) Ejuſdem leg. By 
( the Lords) advice or judgement his ( the Inteſtates ) goods be di. © [8:5 
wided amons his Wife and Children and the next of Kin, according 5 
as to every one of them of right belongs, that is, according to the 
nearneſs of Kindred, 'if no Children or Nephews from them be ; 
for ix muſt, I ſuppoſe, be underſtood , that the fucceſſhon was 


ſuch, that the Children excluded all their Kindred, and of their Kin- 
C 2 dred 


16 Of the Diſpoſition 02 Adminiſtration 
(<3 De morivus dred the next ſucceeded, according to that in Tacitus (c) of his 
EP Germans , whole Cuſtoms were doubrlels mixt with our Fn 
$1xons, herede:s, layes he, ſaceeſſoreſyue fint cuique libert, & nullum 1 e- 
/lencngurm, But it ſeems, Chriſtianity afterward brought in the free 
power of making Teſtaments amonglt them, $: /ber: now ſunt, pro- 

x1mus gradus in poſſeſſione fratres, patrui, Avuncul:. 
But this is expreſt only in caſe the Tenant dyed at home and in 
(4) Canur. legibus, Peace 3 for if he dyed in his (4) Lords Army, both the Herior: 
Cap. 7 5- was forgiven , >. | the Inheritance both of Goods and Lands 
was to be divided &s i ought, which was, it ſeems, by the Ju- 
riſdiftion of the Temporal Court within whoſe Territory the Death 
or Goods were ;_ for in that caſe, it is not ſaid, that the Lords Judge- 
ment wasto be uſed , but that the Heirs ſhould divide all ; or, as the 
(2) Ley. £4. Con words in the Cenfeſſor's Law are, habeant (+) horedes cus pecunianm 
-- de heret® = perram ejus fine aliqua diminutione, & rette dividant inter fe ; where 
my the right of the Heir both to Lands and Goods is exprelly deligned, 
but the Judge that ſhould giveit fiem, not mentioned. Therefore 
it ſeems, it remained as other parts of the Common Law, under the 
| ERS Temporal Jutiſdition, as by tbe (/) Civil Law it is under the 


W—_ 


—_— 


kk. 


h— 


' Pretors, 


CHAP. 


_ Juriſdiction of Teſtaments, 


In whom after the Normans until King John's time, 


Ut] Nul King John's time: it ſeems the Juriſdiction over Inteft ates 

Googs,, was as of other Inheritance alſo, in the Temporal 
Courts: yet. no ſufficient Teſtimony is found to prove it exprelly ; 
only when the Common Laws of thole times ſpeak of Inteftates, they 
determine the ſucceſſion by like diviſion as thoſe of the Sexon times, 
In Laws attributed to William the Firlt we read, Si home foe, 7 = 
deviſe | _ les Infants Perite inter ſei per ovell, a 
wards-in 


diſpoſacrit, uxor ſua, ſroe liberi, ant Parentes , & legitimi honines 
ſm1 pro anima ejus cam atvidant, ſfieut ers melins viſum fuerit. Here is 
the fr /# mention, asI remember, of any thing occurring in our Laws 
or Hiſtories, of the diſpoſition of the Inteſtates Goods, pro aninra ejus 
which indeed might have been fitly ſubjected to the view ar leaſt 
of the Church. But no mention as yet being of any Eccleſiaſtical 
Power that tends that way, I rather think that heretofore no uſe or 

ractice was of Adminiſtration commutted,, direQion given, or med- 
ing with the Goods by the Ordinaries; but all was by the Friezds 


or Kindred juxtas Confiltwm diſcretorum virorum , as the wordsare in 


(c) the Statutes made for ſuch as ſhould dye in the Holy War with (2) 


Richard the Firſt. | 

Neither doth that of Glawvill, which was written under FH. 2. tell 
us of any thing of the Ordinaries Power in this caſe, although it hath 
expreſs mention of Teſtaments, and the Churches Juriſdiction of them, 
Indeed we there find, that if no Executor be named, then (4) poſſunt 


proprmuqui &F conſanguinet Teftatoris, take upon them the Executorſhi Pp, 


and ſue in the Kings Court againſt ſuch as hinder the due paymentof 
Legacies ; which allo agrees well enough with that before cited out of 
the Laws of H. 1. Neither is there in Gualter Mapes his 4pacalypſys (be: 
ing a bitter Satyr againſt the Abuſes of the Spiritual Courts 1n Heavy 
the Seconds time) nor in Toby of Salisbury's Epiſtles, that have many 
particulars of the exerciſed Jurildition of the Church, any thing o6- 
Curring, that touches upon any Eccleſiaſtical Powers of this nature, 


( « ) Adficiuttut fs 


(4 


cap 


bs Is ible 
in Bibliothecs 
.t, (5) Laws, ff quis Baronum vel hominuns meorum pre- ag ard 
ventas vel Anmis vel infirmuare pecunjam ſuam me dederit, mec dare un. 


ill. Novoburg, 


L 3+ Cs 23. 


6, 


CHAP. II 
It thhom after the time of King John. 


EE 
Ut in that Charter of Liberties both for the Church 'and Lairy 
"made to the Baronage'of Exyland in the feventeenth'of King John 
(«) Reperiunur ( 4) "in Renimgmead an expreſs Ordinance is, That if any Free-man dyed 
ng An" Goto. 1#tefate, his Chatrels were to be” difpoſea of by the hands of his next of 
metis_;&,; penes ki, "by the view of the Church, 'that is, diretion and advice bei 
matnarts, hogere® cherceto giyen by the Ordinary, as Tunderſtand, ſaving to all Creditors 
Thom. Rudberne woripgl a6 the words of it were, S/ aliquis liber _ inteſtatus de- 
MS. extax , ſed i", coſſorft, Catalla ſna per manus propinquorum,' parentwum, & amicorum ſus- 
> (Ex Maa D per viſum wales, Gi fribaantnr? ſatvis cm Rs debits, que pin 
Has ers debebat, That Charter of King John is almoſt the ſame ſylla- 
bles with the common one that we now uſe by the name of the 
Grand Charter of 9 H. 3. exemplified by the Kings Patent of 28 E. 1. 
Bitt this of Inteftates, and rwo or three other Chaptets for the Sub- 
* jets Liberty, are more in that of King Fohz's, than is found in. the 
Exemplification of 28 FE. 1,” However Matthew Paris and Roger of 
Wendover wherr they ſpeak of H. 3. granting it, ſo refer their Rea- 
ders to this of King Joh», that they tell us, rhat that of X. 3. was the 
ſelf fame in every C— and therefore omit the repetition of 
it. - And indeed, a though in the common Printed Magna Charts of 
; Hz. and in the Roll alſo of 28 E4. 1: in the Tower, where the 
Y Manuferiprum Exemplification is , this Ordinance touchi py be wanting, 
is, cap; 15. in fine. YEt ift_very many of the ancienteſt Manuſcripts of the old Statutes, 
that of H. 3. hath the ſame words as we have here tranſcribed it 
from King Joh7s, and that in the ſame place of his Charter as that 
in King 7Joha's; that is, berween the eighteenth Chapter ; S/ quis 
temens, Ec. and the nineteenth, Nullus Conſtabularius, &c, And it is 
to be underſtood, that the greateſt Prelates of the Clergy of that 
time, as Canterbury, London, Winchefter, Pandulphus the Popes Nuncio, 
the Maſter of the Temple, and divers other Biſhops were on the Ki 
part, when that of pang. Licpy was granted. And it is probable enough, 
that when they ſaw that a Charter of Liberties mult of neceſſity 
nted to the Baronage, they ſo _— alſo, that they might inſert 
this one for the a of their , 2x98 Government. 
they had good colour to think and perlwade, that ſome ſuch thing 
was fit for them, in regard it was now clearly taken, that ſome d1- 
{tribution was to be made pro anima inteſtati, the care of ſouls bein 
the chiefeſt part of their common om_ for increaſe of their 
power and greatneſs. And hencel —— it ſoon came to paſs, that 
the next of kin had the power of diſpoſition committed by the Or- 
dinaries, and that in Letters or otherwile by vertue of that per wviſum 
Eccleſie, which was, I think, the textual ground of right of com- 
mitting of Adminiſtration by the Clergy : This of King John's being 
iterated in Hezry the Thirds Charter ( however omitted in the Ex- 
emplification) was it ſeems that proviſion ſpoken of in Cardinal 
(b ) Capcum more Le bon's Legatins, Proinde ſuper bonis ab inteſtato decedentium, (b) 1o 
are 


are the words, proviſionem que olim 4 Prelatis Regni Anglie cum ap- 
probatione Regis & Baronum dicitur emanaſſe, firmiter approbamtes, di- 
ftirittins inhibemus ne Pretats vel alii quieungue bone inteſtatorum quo- 
cunque modo recipient, wel occupent contra proviſionem premiſſam, 
What proviſion is it more likely that this was, than that of the Grand 
Charter both of ___- and H. 3. and the words 2 Prelatis dicitur 
emanaſſe, juſtifies what we have conjeCtured of the rpoſe of the 
Prelates, when they ſaw they could not but yield with the King, to an 
eltabliſhmene of Laws,by that Chamer,made indeed ina. Parliament of 
_ Aer any I ———_— —O——_ e) Proviec. Coo. 
on bil hop ford , w 1s taken r gra » tag  —_ Ie, C. 
Clwrches | power of diſpolition of Inceſtates goods pro ſalute anime. 2a, cut © 
run & pics ufus, wasathing confenſu Regio & magnatum Regni Ang. 
tanquam pro jure Ec aq; tberrte ab ali ordinatum, &c. Wheye 
Linwood modeſtly &s, that he could not find jn what Kingsgime 

this Ordinance was made. But Johannes de 4bona, upon thas of Qcho- 

bon, though he rightly call char tion, Pravefeo Parliament alis : | 

yet moſt ignorantly and ridi (4) tells us, chat the proviſien (4 ) Jo. de athons 
there underſtood, is the Statute of Weſtminſter, 2. Cap. 21. cam poſt mor- 4 Lexar. Ochobonums 
tem, which he makes'vIfo to have I know not what reference to! the cor. | 

Searure of G/ocefftor."' But this ſlipt-from: him either in adream, or 

the utmolt neglet of thoſe infallible characters of truth, thac 
the ing of rimes affords -us, for that Zegatin of Orhobon was 
made in Lowdow in (e) 53 H. 3. and-at fuch time as that Proviffan (+) Prater Annates 


were under E.'x. ni 


EEIENSER ILSS ,tir. de conſticuci 
hoinviackel h, che other in the thi of him; how then nibu yoy 
could Orhobow think of it in his in, or could Jobs de Athong: 


2 
have thought ſo, if he had al the Title of his Glaſs, which 
ſuppoſes in cho poine, rhar the Conftirutions of Orbaken were publiſh. 
ed in the year 1248. which had it. been in 1268. had agreed with 
truth ; but doubtleſs the Numeral Letters of MGCLX VII wers 
tranſpoſed into MCCXLVIIL and thence only that Error. 


was'yet' extant in the Magn Charra, uſcd by' our Lawyers, BuntheT norton: 


Of the Oziginal of Eccleſiaſtical 


( 4) Brafton, lib. 2. 


de acq. rer.dom.cap. 
26, (edt. 2, 


14 - 


(5 )In Annal. Bur- 
ronenſ1s cornobil 
penes v. cl. Thom. 
Allen Oxonltenſem 
MS. A. 1257. 


CHAP. IV. 
Fw that ſo granted by King John's Charter im Parliament hath 


continued m prattice, 


Frer that Law of the ſeventeenth of K. John, it ſeems the next of 
A kin diſpoſed of Inteſtates Goods by the teſtimony and direftion 
oft the Church ; for ſo per viſum denotes, as we lee in per wiſum pro- 
borum & legalium hominam in Writs of Summons and the like :/ but I 
have nor ſeen any practice of ic teſtified in King John's time. And 
under H. 3. howpver it were omitted in his Chatter at the Exemplik- 
cation, the ſamf# viſus Eccleſie continued ; fo layes Bratton that then 
lived, and waya Judge of that time, S; (« )4iber homo inteftatns & 
ſubito deceſſerit;, dominus ſuns nil intromittat de bonis defuntti, niſs de 
hoe tantum, quod ad ipſum pertineret, (ſc. quod habeat ſuum —— 
[ed ad Ecchſiam & arnicos pertinebit executio », Yet iticems al- 
ſo, that notwithftanding the rightof the Church thus ordained, agd 
the ſucceſfion of next of kin ſo mcluded in the, Ordinance, both the 
Lords in ſome places, according to their former right, ſtill uſurp ſome 
power over the diſpoſition of Inteſtates Goods, againſt the will of the 
Ordinaries : and on the other ſide alſo, the Ordinaries, inſtead ofgiying 
direQion for a true diſpoſition of ſuch Goods, get poſſeſſion of them, 
and-commit them often, or at leaſt too great a part of t to the 
uſe: cither 'of themſelves, or of the Church, and ſo de/raxded thoſe 
to whom by the right of natural ſucceſſion they pertained. For that 
of the Lords, Br4tton his noting it as a thing denyed them, compared 
with what we find among Articles granted in the Synod of London 
held under Boniface Arch-biſbop of Canterbury in 42 H. 3. proves it, 
Idens' quod mortuo (ſo is the (6b) Article) laico fine Teſtamento 
non capiantur bona ipſins in manus dominorum. Sed inde ſolvantur des 
bits ipſirs, & reſidua in uſus filiorum ſuorum, & proximorum indigenti- 
um pro ſalute anime defunitt in pios uſus per Ordinarios committantur, 
niſi quatenus fuerit domino ſuo obligatus. Here we lee by the way 
plainly that the diſtribution i» pios «ſus, was the deviſing them among 
the next of kin, according to their nearneſs and want ; not anim- 
ploying them to other uſes, at the Ordinaries arbitrary diſpoſition, 
But alſo that the Ordinary did inthis Age ſometimes uſurp the Goods 
of Inteſtates againſt the next of kin, 1s enough proved out of that 

tine itution of Orhobon, cum mortis imcerta, &c. where it 
was ordained as you fee before ; ſo in the words of it, that they 
{kould not diſpoſe of them otherwiſe than according as that Grant 
was in the Grand Charter, that is, tothe benefit of the next of blood : 
But the Ordinaries had about this time, againſt the intent of that 


[i Innocent.4. tit- Charter, fo abuſed the right of ſucceſſon, thatit was related (c ) for 
' de Simionia, < ad . ſtant truth, that the Cuſtome in Britania was, that tertia pars bo- 


Apoſtolicum. 


norum decedentium ab inteſtato in opus Eccleſie &pauperum diſpenſanda,coc. 
as Innocent the Fourth his words are, who lived and wrote in the time 
of H. 3- What other ground than the Ordinaries 1/1 dealing with the 
gext oft blood was for that zerti« pars Iconceivenot; unleſs the Pope 

had 


of Juteſtates Goods, 11 ;/- % 
had ſome ſuch other Teſtimony touchiog it, as we find in an old Manu- 
{cript Volume titled (4) Statuts Synodorum written inan hand of near (4) MS in Theſaws 
ſeven hundred years ſince, being Colls8ion out of the Fathers and old 57 Gonoonn? © 31 
Councils, made as it ſeems by ſome Britain or Iriſh-man, as we have uri. ; 
elſewhere conjeftured, . In that Statute Sywodorams OCCUrry Orig. wn Uh. 
de heredibus : pater moriens det tertiam partem filiis, & tertiam Ce- 
ſari, & tertiam Eccleſia ; (i non habuerit Eccleſiam, det pauperibus , & fi 


non habuerit con nec Eccleſiams, dividat inter filios & pauperes. But 
what Author this is cited ourof, I am ly 1 as I know nat 


hath EY ſome old Synod of Iredaud, 
pole, if the Canons 
r, that ſome ſuch praQtice might 


te. Andit was no ſuch wo be 
under H. 3, tor ſince alſg.in the time, of E. 3. the Church ſo /urped 
ia their Juriſdiction of Probates, that they made the Execurors wair 
on their Officials at uncertain and remote places, and then allo pur 
chem, at times, to the Ranſom of the fourrh or filth pary of the Telie-(,, p.1. ..e. 4 
tors Goods, before they would give them Probate ; which was cams Cro.Hill. art. 51. & 
plained (e) of in Parlamens amongſt the Grievances of the Com Toile f. wh Part 
mans. 


oRab. Purtf. 23 E. 3. 
| Ur. 3g. in Archivis. 


CHAP, 


» 
ii... ih. — 
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Of the Diſpoſition 02 Adminiſtration 


CHAP. V.- 


Of that of bona Inteſtacornm in manns Domini'Regis capi 
ſolebant.” * | | 


Or that of 6914 Inteſtatorumrin manus Domini Regis capi ſolebant, for 


) Henlloes Caſe which is cited (6) the Cloſe Roll 'of 5 H. 3. Rot. 16. it is alfo 


apud v, cl. Ed. Coke 
part 5. ſe. 25, 40. 


+ ) Bratton. lib. 2. 
e 2acq. rerum dom. 
cap. 25, (ett. 2. 


c ) Tra facere re- 
amentum nomine 


moſt true, if rightly apprehended. All that appears in the Record is, 
that the King wrote to the Sheriff of Lincoly, that conſtat nobis per in- 
quiſttionem nobis miſſam ſub ſrgillo Stephani de Segrave, & aliorum probo- 
rum & legalinm hominum, quod Richardus filius Dune non obitt inteſta- 
tus, and therefore he commands, that the Sheri ſhould deliver all che 
Goods of the \aid- F1tz-dune in manus noſtras capta, to the Prior of 
Loketon, and others his Executors, ad faciendum Teſtumentum : neither 
are there any Words that tell us of any cap folcbant, or that theſe wet s 
taken in regard of dying inteſtate only. Indeed it appears not ſuffi- 
ciently in the Writ, why they were taken ; but it is moſt probable, 
that the ſe;/are was for ſome debt due to the Crown from the Inte- 
ſtate, which afterward not appearing, or being ſatisfied, or it appear. 
ing that the Execntors by the taking upon them the execution of the 
Teſtament, would ſubje&t themſelves to the payment of it, it was 
ht enough toamovethe Kings hands, and deliver all over to the Execu- 
tors: He that well conſiders the Statute of Magna Charts cap. 18. S; 
quis tenens, and compares it with that of BrafFox, where he tells us, 
that the Law was clear, that if any man dyed indebted to the King, the 
Sheriff might (6b) imbreviare, & attachiare cattalla defuniti, will foon 
lee the protability of this, howſoever the words of the Statute are only 
of the Kings Tenants : And it concludes allo, as if it were only in cale 
of the death of a Teſtator in regard of relinquatur executoribus ad fa: 
ciendum teſtamentum defuntti ; but plainly, that ad faciendum, exc. hath 
equal reference to the Inteſtates as to Teltators : for noname of an Aa- 
miniſtrator being theg uſually known, all were called Execators that 
medled with the [nteſtates Goods ; and thoſe Executors were executores 
qui facicbant Teſtamentum, that is, which inſtead of the Inteſtate (c) did 


* defuni ſumitur 2. take ſuch order after his death with his Goods, as they thought he 


Canonici juris 
=: Bm wor Zebu- 
verb. legacum, le 
8. 

( 4) Mos ite repe. 


Marth, cutores 3 Which friends appointing of 
Paris, hiſtor. major, 


ifcla conſlituti- 1 


would have done if he had made a Teſtament; which may be con- 
ceived alſo out of the uſe remembred in that time , wherein ſick 
men being unable, neither having time to expreſs their meaning, 
choſe out ſome friends that might be ſaper (4) hoc expreſſores & exe- 

cies ( as if the Inteſtate had 
iven them) and making diſpoſition of fereftares Goods, were as Te- 
aments of thoſe Inteſtates; and they did truly as Executors facere” 


$1 Oe Inaffonts Teſtamentum defuntt;, in which ſenſe it might be ſpoken of any Execu- 


tors or Adminiſtrators that intermedled in thoſe times. And many 
Writs occurr in the Cloſe Roll of King John and H. 3. that have ex- 
preſly in them the ameving of the Kings hands from the Goods of the 
dead, when the ſeifure had been bars, the debts to the Crown, ac- 
cording to the Statute of Magna Charts (which in ſubſtance is the Law 
at this diy ) and Brafon, by reaſon whereof, I lce not cauſe enough, 
why 


of Jnteſtates Goods, 


why we ſhould underſtand that of 7 H, 3. toproveany ſuch thing, as me 
F Cuſtom of the Kings diſpoſing or ſeiling of the Iateſtates Goods 


eſpecially in regard that in the paſſages of the Law, Lawyers and 
Records of that time, no mention is of any thing that affirms it to be 
a Cuſtom, or touches it as a common ule. | 


But admit that in Fitz-dwnes Cafe it had been fo, that the taking of 
the Goods into the Kings hand, had been becauſe of his dying Inte/tate 
only. It may therefore be accounted rather as a particular of the irre- 
cular p_ of that time, than any example to prove a Cuſtom ; ' 
amd whoſoever is but acquainted with the courſe of the Records of 
King John and Hemry the Third histime, muſt ſoon fee Writs enough 
that agree not {y» much as with any ſetled courſe of Law, but taſte ra- 
ther of ſome ſudden or arbitrary courſe of granting them. Indeed 
lome two years before that of Fitz-duxe, there 1s an example in Bedford- 
ſbire, that might ſeem more fully to prove what is colleted out of 
the other : the Writ is thus, Rex (e) Vicecom. Bedford ſalutem. Pra- (t ) Can. 58, 4 
cipimus tibi quod blada & catalla que fuerunt Roberti de Inſula & Roſſie © © YA 
uxoris ejus defurtt. in Wahall & Brokeberge areſtart facias & ſaluo cu- 
{loairi, done diſcuſſurs fuerit in curis noſtra ad quem catallailla pertinent, 
> alind inde precipimus ; but thisis often enough ſeconded with other 
examples that have for the molt part a mention of the Defuncts debts 
to the Crown, that it cannot otherwiſe be underitood, but cither as 
tounded upon that Law of ſeifing upon the Goods for debt to the 
Crown by Prerogative, or as an example (amongſt many of other 
kinds) that diſcovers a more arbitrary courſe ſometimes in proceed- 
ing, than later time hath permitted. And according to one of thole 
wayes ( but the firſt that is upon the Statute of the Grand Charter is 
the fitteſt and moſt probable ) muſt that alſo+be interprered, where 
(/) H. 3. ſendsa Writ tothe Sheriff of Rut/and to command him, that (f) Clank'w9lh $ 
notwithſtanding that Robert de Weſton 4 Pariſhion:r of Weſton were em 8. 
drowned, and dyed inteſtate, he ſhould yet facere Willielmo de S. Lando 
(that is, to the Parſon of the Pariſh) habere nomine Eceleſie ſue id quod ad 
eum pertinet, habendum de catallis que fuerant predictti Roberti, ſecundum 
conſuetudines partium illarum : that was for the mortuarie, which pro- 
perly and under that name then was determinable 1n the Spiritual 
Court. 


But ſurely we muſt conclude, that if there were any ſuch praftice | | 
by the Officers of the Crown in the time of Hem. 3. to ſeile [nteftates | 
goods generally, it was not ſo much the Law of the time ; for if fo, 
the Records could not be bur as full of examples of it, as the time 
was of the death _ Inteſtates p_ — 
ny ; but ſome ſuchtemporary uſurpation, as in 31 #3. Pope I n- 
_ the Fourth here had for ne while executed by his Miniſters the Frau- | 
ciſcans and Dominicans, in not only getting into his own hands, but | | 
alſo to his own uſe, all the Goods of the Clergy-men that ga Inteſtate 


through England, which as Matthew Paris that then lived, relates it, "Bars I 


cum audiſſet dominus Rex, deteſtans Romane Curie augmentoſam & mul- ginenſ. -- 4 
tiplicem avaritiam, hoc fiert probibuit, comperiens illud ad darmnum Regnt Wa 
& ſuum redundare prejudicium. Afterward in the time of Ea, 1. it yi 50 


cum poſt mortem, &c. that 


appears by the Start of Weſtmr. 2.cap;21. _ 


14 Of the Diſpoſition 0z Adminiſtration, &c. | 


the Goods of Inteſtates did come ad Ordinarios diſponends, which agrees 
with that of Bratton before cited, and iterated in the ſame ſyllabics 1n 

(b) Fletal2-c. 57- Flets (6) which was written under E. 1. And the diſpotition of 
(4 ) Quod videre eſt [pzeſfates Goods was enquired after in thoſe dayes (1) a1 ongit Ar- 
Rr Era. ticles of Eccleſiaſtical Juriſdiction. Andafterwards by the Starute of 
Corr. ſub initio E. 1. 31 E. 3. the Ordinary was compelled ro commit the adminiſtration 
of Inteſtates Goods to the next of kin : after which Statute the name 

of Adminiſtrator was commonas their Office ; and by thar nan« luch 

 towhom the Ordinary committed were ſued, although betore thee, 

28E. 3 fo. 71.4. Lime they were ſuable by the name of Execurors, and perhaps allo Ly 
(4) Videſs #5 -+the name of Adminiſtrators : (k) butthat name is ſcarce found ( a 
blurs in 1.9. Vir.cLE- think not at all) given a Defendant to an Attion brought before tc- 
Cook par. 5. fo. 82 yen Ears after the Statute of 3x E. 3. - And in the Parliament Kolls 
_- Eda th.Cote Of 17 Ed 3. tlie Adminiſtrators are deſigned only by the Ceax ge 
nant. 24, ſont per } Ewveſque ordines en lieu des Executors, where a Petition 1s of- 
(/ _—_ ralch. fered (7) by the Commons, that fuch might have the like ACtions as 
07% AMIE: 47 their Inteftates : but the King anſwers, Quant 4 cri quit devient inte- 
fate le Roy wort que F Eveſque eit aftion en tien caſe depurs que if doit re- 

o—_ as autres, But from thar of 3x F. 3. ſaving only the alteration 

y 21 H.S$. the Law hath continued uniformly to this day. 


FINTS. 
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